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IS SUICIDE MURDER? 

Suicide appears first in English law, not as a crime per 
se, but as a confession ot some other crime. Bracton 1 says, 
fol. 130, speaking of escheat for outlawry, 

" The land should never return to the lord, unless there has been a con- 
viction of felony in some way or other, as if he be hung or outlawed, or has 
acknowledged the felony and has abjured the realm, and such like. But 
if he has died before a conviction of felony, in whatever manner, the inher- 
itance shall descend to his heirs, unless it should happen that conscious of 
his crime and afraid of being hanged or of some other punishment, he has 
slain himself, and the inheritance shall be an escheat of the lord's. But if 
he has through phrensy or impatience of grief or by misadventure, it shall 
be otherwise." 

The deceased is here punished with forfeiture, not for 
the crime of taking his own life, but because his suicide is 
a confession of some other felony punishable with loss of 
lands. 

When, later on, fol. 150, Bracton treats of suicide proper, 
he seems himself, and certainly leaves the reader in much 
doubt on the subject. 2 Of what he there says of suicide 
this much, however, seems clear. 1. If a man has slain him- 
self after having committed a felony, and for the purpose of 
evading the punishment therefor, his lands escheat and his 
chattels are forfeited. 2. If he has brought death on him- 
self " without any cause, through anger or ill will, as when 
he wished to hurt another, and could not fulfil what he 
wished," he is likewise to be punished with escheat of lands 
and forfeiture of goods. 3. If he commits suicide " from 
weariness of life or impatience of pain," his lands descend 
to his heir and his chattels only are to be confiscated. 4. If 
he was insane when he did the act that caused his death, or 
if he did it by accident, he is to be held guiltless, and for- 
feits nothing. 

From this, aside from the cases of suicide by insane 
persons and accidental death which we would expect to find 

1 1 find no mention of suicide in Glanvill. 

2 Pol. & Mait. Hist. Eng. Law, vol. 2, 486, n. have pointed out that 
some sentences in this chapter are marginal additiones, and seem to 
betray a fluctuating mind. 
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guiltless, though in the latter case there may be a claim for 
deodand, it appears that all suicide is regarded by Bracton 
as criminal, but in degrees differing with the attendant cir- 
cumstances. In the first case the man is not to be punished 
for the suicide, but his suicide is not to be allowed to cheat 
the law of its punishment, and, incidentally, the king of his 
forfeiture, and the lord of his escheat. In the second case, 
also, it is not the mere act of causing death that is animad- 
verted against, but the mental state of the man — what later 
writers will call " malice " — " the heart fatally bent on mis- 
chief " — for, says Bracton, " he who does not spare himself 
would much less spare others, if he had the means." This 
is to be punished with the whole rigor of the law. In the 
third and ordinary case the mere act of suicide is recog- 
nized as a crime, but it is to be punished with loss of goods 
•only. 

Bracton's whole chapter on this subject, both in matter 
and language, to the student of the later English law invites 
investigation. In the first case mentioned by him, we ask 
ourselves is attainder and consequent loss of lands to follow 
the suicide on suspicion or accusation of the previous crime 
or only after conviction therefor, and by what process is a 
dead man to be attainted. In the second case the query 
arises, has the maxim Voluntas reputabitur pro facto already 
made its appearance in English law. A little study of this 
chapter shows that whatever else may be in doubt, one thing 
is clear and that is that Bracton has been browsing on the 
leaves of Justinian's Digest. A comparison of Bracton's law 
of suicide with Dig. xlviii, 21, De Bonis Eorum, reveals 
the fact that our author has taken practically all he has to 
say on the subject from the Roman law. The only material 
■change he makes is in the imposition of forfeiture of goods 
when the suicide is " through weariness of life or impatience 
of sickness,'' in which case the Roman law held the suicide 
justifiable. Whether Bracton forsakes the Roman law in 
this instance because forfeiture of goods in such a case has 
already become customary in England, or because the 
Church has set her seal of disapproval on the practice, or 
because he judges that the English will not subscribe to the 
frank doctrine of the Roman law that suicide is justifiable 
in such a case, is matter for speculation ; but it is curious to 
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note that in the one instance only in which he forsook the 
Institutes, did he write what was destined to survive in 
English law. Forty years later the author of Fleta will 
confine escheat for suicide to the case of a previous felony, 1 
and Britton, 2 a few years later, will seem to know nothing 
of distinctions, and will decree forfeiture of chattels only. 
I have been able to find but one authority after this in which 
the suicide's land is said to be forfeited. This is in Fitzher- 
bert, 3 an abridgment of a case in Tr. Term, 22 Edw. Ill, 
the original of which seems not to have been reported in 
the Year Book for that term as published. In the other 
cases reported in Fitzherbert, from 8 Edw. II to 44 Edw. 
Ill, 4 the chattels only are mentioned as forfeited, and 
in one case it is specifically said that the heirs are to inherit 
and the wife to be endowed. 6 In none of these cases does 
the cause of the suicide appear. Yet escheat and forfeiture 
of lands in the first case of suicide mentioned by Bracton 
might well have become engrafted on the English law. 
In both the Roman and English law forfeiture of lands 
was the consequence, not of the commission of crime 
merely, nor even of conviction therefor, but of judgment 
only; hence, if a person was convicted of a capital offence 
and died before judgment, his lands descended to his 
right heirs. 6 When, therefore, under certain emperors 
capital accusations grew frequent, it became a common 
practice for the accused to save the forfeiture by com- 
mitting suicide pending an appeal or before final con- 
demnation. To meet this bold strategy, the exception was 
introduced into the Roman law that suicide should in the 
case of a capital accusation be taken as a confession of guilt 
and the property confiscated to the fiscus 7 Bracton sought 
to engraft this very reasonable exception on the English 
law, and a similar exception threatened to invade the Eng- 
lish law of attainder in the case of treason, it having been at 
one time held that if a traitor was killed in arms against the 
King, his lands were forfeit and his blood corrupted without 

1 Fleta, L. 1, Cap. 36, De Infortuniis. 

2 Britton, Cap. 7, De Aventure. 3 Fitzh. abr. Corone pi. 259. 
4 Ibid., pi. 301, 362 and 426. 5 Ibid., pi. 362. 

6 Coke Inst. Cap. 8, Fr. 9, Dig. 28, 1. 

7 Montesq. Sp. Laws, Bk. XXIX., Ch. 9; Fr. 3, Dig. 48, 21. 
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other judgment, for he himself was "the cause why he 
could not be tried by the law in his life time." 1 This 
doctrine, however, failed to obtain in its full extent even in 
so grave a crime as treason, and we find it laid down later 
that escheat can only take place in such a case when the chief 
justice in person, upon view of the dead body of the traitor, 
records it and returns the record into his own court. Even 
with this limitation, however, the parallel is complete, for 
is not the chief Justice " the coroner of all England "? s 

For escheat in the second case mentioned by Bracton 
to have found more than a mere lodging place in English 
law would have required a still further modification of its 
principles. It would have called for the adoption of the 
principle " the will shall be taken for the deed," a principle 
which when it was brought forth, came still born. 3 

When, however, Bracton departed from the civil law. 
and wrote that suicide committed through weariness or the 
like should cause a forfeiture of chattels, he was on surer 
ground ; and whether he was writing of law as it had been 
adjudged, or as he thought it ought to be, no rule of law 
that will appear in the next few centuries will say him nay. 
On the contrary, forfeiture of chattels will be easy ; it will 
be set over against forfeiture of land ; the King will almost 
seem to compound with the criminal on the basis of such 
forfeiture. One charged with a felony flees from justice ; 
he will forfeit his chattels, for is not flight a confession : the 
criminal returns and puts himself on his country, which 
country finds him not guilty of the felony with which he is 
charged ; his chattels remain a forfeit, for has he not " done 
what he could to stop the course of public justice"? 4 
One is convicted of murder or manslaughter, but before 
judgment claims clergy, he will be burnt in the hand and 
released, but his chattels will be forfeit. 5 One kills an- 
other by misadventure, some will say his chattels belong to 

1 Per Brown, J., in Hales v. Petit (1562) 1 Plowd. p. 263. 

2 Saddler's Case 4 Rep. 57. 

3 " In some Year Books of the fourteenth century, we find some lawyers 
appealing to a * * * dangerous maxim, Voluntas reputabitur pro 

facto * * * we believe that the adoption, even for one limited purpose, 
of this perilous saying was but a momentary aberration. Our law started 
from the other extreme, Factum reputabitur pro voluntate." 2 Pol. & Mait. 
Hist. Eng. Law, 475, n. 

4 Foster, 272. 5 2 Hale P. C. 343, 388. 
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the King. 1 He challenges more than thirty-five jurors, 3 
or stands mute when put on trial for felony, 8 again he 
is stopping the wheels of justice, let his chattels be for- 
feited ; and if any should question the forfeiture it will be 
answer enough to say it is not lawful to inherit on earth 
from one who hath himself no inheritance in heaven. 4 So 
suicide long regarded by the church as a mortal sin, 5 and 
punished by her with a denial of Christian burial, 8 will 
easily take its place among English crimes ; Bracton's de- 
grees and distinctions will be forgotten or ignored, non- 
Christian burial will be exaggerated into an ignominious 
one, it will be punished with forfeiture, the only punishment 
the facts of the case and the rules of law make possible, and 
it will be called what Bracton called it — a felony. 

While, however, our law has gained a crime, it is not so 
certain what that crime is. The difficulty the criminal law 
has for the most part had to work out is what facts con- 
stitute a given crime ; the difficulty here is, to know what 
crime the given facts constitute. Bracton calls it a felony ; 
but felony is an exceeding broad term in early English 
law, and, like charity, covers a multitude of sins ; if, as he 
says, the justices must quash an appeal that charges, " in 
felony you struck the dust from my cap," 7 yet they must 
decree wager of battle if the charge is " in felony you in- 
flicted an open wound upon me," or, "you feloniously cast 
me into prison," or " you feloniously took away a green 
robe of a certain price." 8 To dub an act a felony, there- 
fore, tells us very little about it, and that little relates only 
to the punishment. The question here is, granted that 
suicide is a felony, what felony is it? That it is no ordinary 
felony we know, for the goods of such felon do not pass 
by the King's grant of " felon's goods " generally, 9 unless, 
indeed, the grantee has jura regalia. 19 There are two pos- 

1 Hale P. C. 493. Foster, 287, doubts this. 

2 2 Hale P. C. 268. 3 2 Hale P. C. 319. 

4 See Commentary on Beccaria's Essay on Crimes and Punishments, 
146, attributed to Voltaire. 

5 Burn's Eccl. Law (2d ed.) 344. 

6 Council of Braga, A. D. 563, Cripp's Laws relating to the church 
and clergy (2d ed.), 697. 

7 See Pol. & Mait. Hist. Eng. Law. Vol. 2, 465. 

8 Brae. f. 144-146. 9 Y. B. 8 Hen. IV. 2. 

10 Rex v. Bishop of Durham (1616) 3 Buls. 157. 
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sible answers to this question. First, that suicide is a 
crime sui generis, a distinct crime, with a distinct and 
appropriate punishment, viz., forfeiture of chattels. Second, 
that suicide is murder, subject to the same penalty as 
murder, viz., death, attainder causing escheat of lands, and 
forfeiture of chattels. 

We cannot in this, as in most cases, solve the question 
by a consideration of the punishment, for though we say 
that suicide is punished with forfeiture of chattels only, 
while in murder the law adds to this forfeiture escheat of 
lands, we know that escheat is the result of attainder, and 
attainder can take place only during the life of the felon, 
and in suicide the criminal is dead by the very act that 
makes him a felon. 

Let us first see in what light this crime is regarded by 
the standard writers on the crown law. The first fact that 
forces itself on our attention is, that, unless this crime be 
murder, it has no name. In the case of all other crimes the 
books will define the crime itself ; in this one they will de- 
fine the criminal : " Larceny is the felonious taking," " mur- 
der is the unlawful killing " but "felo de se is he who kills." 

Hale alone uses the term " suicide " in his definition 
in connection with "felo de se,'' and applies it to the crime, 
but he immediately follows it with the term self-murder, and, 
wherever he speaks of the crime as distinguished from the 
act, he never says " guilty of suicide," but always " he is 
felo de se." If then this crime is not murder, it has no 
name, for the term " suicide " is applied indiscriminately to 
the act and to the actor, and even when applied to the deed 
alone, it describes only an act which may be criminal or not 
according to the attendant circumstances. On the other 
hand, Coke, 1 Hale, 3 Hawkins, 3 Blackstone, 4 and Stephen, 5 
all call it in specific terms, murder. Bracton likens it to 
the crime of killing another. 6 East 7 writes: "He who 
voluntarily kills himself is, with respect to the public, as 
criminal as one who kills another," and Dyer, J., says: 8 

1 3 Inst. 54. 2 i Hale P. C. 411. 3 I Hawk. P. C. ch. 84. 
4 4 Black. Com. 189. 6 Stephen 3 Hist. Cr. L. 104. 
6 " Eodem modo quo quis feloniam facere possit interficiendo alium, 
ita feloniam facere possit interficiendo seipsum." Brae. fol. 150. 
East P. C. ch. 5 1 5. 8 Hales v. Petit (1562) Plowd, 261. 
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" As to the quality of the offence which Sir James has here committed 
* * * it is in a degree of murder, and not of homicide, or manslaughter, 
for homicide is the killing of a man feloniously without malice prepense, 
but murder is the killing of a man with malice prepense. And here the 
killing of himself was prepensed and resolved in his mind before the act 
was done. And also it agrees in another point with the ancient definition of 
murder, viz., that murdrum est occulta hominum occisio, nullo prasente 
nullo sciente (Brae. 134 b.) so that always he who determines to kill him- 
self, determines by the instigation of the devil to do it secretly, nullo 
prasente, nullo sciente, lest he should else be prevented from doing it. 
Wherefore the quality of the offence is murder." 

If we test the question further by the accepted defini- 
tion of murder : " When a person of sound memory and 
discretion unlawfully killeth any reasonable creature in 
being, and under the King's peace, with malice afore- 
thought, either express or implied,'' 1 we find all the ele- 
ments of murder present in the crime — the killing, the 
reasonable creature, the malice, as that word has been 
invariably interpreted in criminal law, and the forethought. 

Again, we find the authorities applying the same dis- 
tinctions to the killing of one's self and the killing of 
another. There must be the same intent in both cases, 
hence Hale tells us : " If he lose his memory by sickness or 
accident, and kills himself, he is not Jelo de se, neither can 
he be said to commit murder upon himself or any other," 2 
but in this case also we are to be careful not to take 
every " melancholy or hypochondriacal distemper to be 
madness." s 

We have also what may be called constructive suicide. 
Hale says : " If A had stricken B with a knife intending to 
kill him, and missing B had stricken himself, and killed 
himself, then he had been felo de se." 4 Again, the suicide 
must be of years of discretion, 3 and, like the victim of 

1 None of the authorities cited above, in their definition of murder, 
qualify the word " killing " by any such word as " another." 

2 1 Hale P. C. 412. 

3 Ibid. Montesquieu is interesting on this point. He says : " It is 
evident that the civil laws of some countries may have reasons for branding 
suicide with infamy ; but in England it cannot be punished without punish- 
ing the effects of madness. * * * Among the English it is the effect of 
a distemper ; it is connected with the physical state of the machine, and 
independent of every other cause. In all probability it is a defect of the 
filtration of the nervous juice." 1 Sp. Laws, 330-1. 

4 1 Hale P. C. 413. 5 Ibid. 412. 
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murder, he must die within a year and a day. 1 Some of 
these principles, it is true, apply to other crimes than 
murder, but, when set forth in the books in the discussion 
of suicide, the comparison with murder is the one usually, 
if not invariably, made. 

In comparing the inquisition for suicide and the indict- 
ment for murder we find they set forth the crime in 
identical language, both concluding " and so the said 
A * * * did kill and murder." 2 And though, after a 
doubt in Rex v. Alderman (1666) 3 Keb. 604, whether an 
inquisition without the word " murdravit " was sufficient, 
it was held in Reg. v. Clerk (1702) 7 Mod. 16, that " mur- 
dravit " was not necessary in an inquisition, the reason given 
adds to the evidence that suicide was regarded as murder, 
viz., because " there are degrees in the offence of killing 
another, as manslaughter, murder, which ought to be 
expressed in words, but in the offence of killing one's self 
there can be no such degrees ; " that is, as explained by 
Williams, J., in Reg. v. Burgess (1862) Leigh & C. 261 : " If 
a man feloniously kills himself, it must be self murder." 
Hence the word " feloniously " is equivalent to " mur- 
dravit '." 

The strongest proof that the English law regards self- 
killing as murder is to be found in the application of the law 
of accessories. It is a fundamental rule of the criminal law 
that, when one procures a responsible person 3 to commit 
a crime, the procurer is guilty as a principal in the second 
degree, if present, and as an accessory before the fact, if ab- 
sent, to the crime instigated if that crime be in fact com- 
mitted. If some other crime than the one instigated is 
committed, the procurer is or is not guilty of that crime 
according as he is presumed to have had it also in contem- 
plation ; but if the crime committed is the specific crime in • 
stigated and no other crime results, the instigator is guilty 

1 Ibid. 412. 

2 See form for suicide in Rex v. Sutton (1668) 1 Saund. 270. 

3 " Responsibility " in the law of accessories means legal responsibility 
for the crime, not liability to punishment; else one who was an accessory 
to a murder by a responsible person, would become a principal in the first 
degree if the principal died before suffering the penalty of his crime. 
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of that specific crime and of no other. 1 Applying this prin- 
ciple to cases of suicide, if suicide is not murder, but a dis- 
tinct crime, we would expect the person who advises an- 
other to commit this crime to be an accessory or principal 
to such distinct crime, hence subject only to the same pun- 
ishment as the perpetrator of the deed, viz., forfeiture of 
chattels; and, since the abolition of forfeiture, subject to no 
punishment. If, on the other hand, suicide is murder, the 
procurer is an accessory or principal to murder. 

A review of the cases shows that the second view is 
that taken by the English courts, and in applying the prin- 
ciples of the law of accessories they have unfalteringly de- 
clared that he who persuades another to kill himself is 
guilty as a principal or accessory to the crime of murder : At 
common law, owing to the technical rule that an accessory 
could not be put on trial before the principal, an accessory 
to a suicide went scathless, as did an accessory in any other 
case where the principal died before trial, and this is the 
extent of the decision in Rex v. Russell (1832) 1 Moody C. 
C. 356, and Reg. v. Ledington (1839) 9 Car. & P. 79. When, 
however, after this defect in the law was remedied by 24 & 
25 Vict, the case of Reg. v. Gaylor (1857) 1 Dears. & B. 
288 came before the Court of Criminal Appeal there was no 
doubt in the minds of any of the judges that the prisoner 
might be convicted of murder, and the court actually held 
him guilty of manslaughter, the indictment charging that 
crime, on the principle that, if a person be indicted for man- 
slaughter and the crime proved be murder, he may be con- 
victed of manslaughter. 8 

In the cases that have arisen in which the person who 
instigated the suicide was present when the act was done, 
the courts have invariably held that such person is a princi- 
pal in the second degree to the crime of murder, hence 

1 The same principle informs the typical statute on this subject. " Who- 
soever shall counsel, procure or command any other person to commit any 
felony * * * shall be guilty of felony, and may be indicted and con- 
victed, either as an accessory before the fact to the principal felony 
* * * or may be indicted and convicted of a substantive felony * * * 
and may thereupon be punished in the same manner as any accessory, if 
convicted as an accessory, may be punished." 

2 See opinion of Earle, J. 
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himself guilty of murder. 1 In Reg. v. Allison (1838) 8 
Car. & P. 418, Pattison, J., said: " I should not be discharg- 
ing my duty if I did not tell you, that supposing the parties 
in this case mutually agreed to commit suicide, and only 
one accomplished that object, the survivor will be guilty of 
murder in point of law." 

Of the heinousness of the crime of suicide all of the 
writers are agreed. The opinion of Dyer, J., in Hales v. 
Petit, supra, will serve as an example. 

" * * * It is an offence against nature, against God and against 
the King. Against nature because it is contrary to the rule of self preser- 
vation, which is the principle of nature * * * and then to destroy ones 
self is contrary to nature, and a thing most horrible. Against God, in that 
it is a breach of his commandment, thou shalt not kill? and to kill him- 
self, by which act he kills in presumption his own soul, is a greater offence 
than to kill another. Against the King, in that hereby he has lost a sub- 
ject, and (as Brown termed it) he being the head has lost one of his mysti- 
cal members. Also he has offended the King, in giving such an example 
to his subjects." 

On the other hand there are two cases in the English 
books which differentiate this offence from the crime of 
murder. 

The first of these, Rex. v. Warde 3 arose under the St. 
of Pardons, 12 Car. [I., ch. 11. This statute granted a 
general pardon to all persons guilty of any felony except 
murder, and the question in this case was whether felodese 
was within the exception. On the first hearing Windham 
and Twisden, J.J. .thought he was not within the exception, 
and Foster, C. J., and Mallett, J., thought he was, and the 
cause was adjourned. In the first report of this case, 
Twisden based his opinion on the grounds that the two 

1 Rex. v. Dyson (1825) Russ and Ry. 523; Reg. v. Allison (1838) 8 
Car. & P. 418. In an anonymous case tried in 1604, reported in Moor. 754, 
similar in facts to Reg. v. Allison, the Recorder was in doubt, and re- 
quired the jury to bring in a special verdict. It does not appear that any 
decision of the point was ever made in the case. But Pattison, J., refer- 
ring to it, says, that the woman who survived was acquitted on the ground 
of coercion. This might well have been, as coercion was a justification at 
that time even for murder. 

Suicide seems not to have been regarded by the ancient Hebrews as 
within this inhibition. Of the four cases of suicide recorded in the Old 
Testament none are spoken of with disapproval, and Ahithophel, who 
gives himself the " coup de grace " after " setting his house in order, is 
buried in the tomb of his father." 2 Sam. xvii, 23. 

s Sub. nom. Rex v. Warner (1662) 1 Keb. 66, 548 ; 1 Lev. 8. 
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offences "are handled under distinct titles and names," that 
" by the common appellation of murder it is intended the 
murder of another person," and that a statute of pardon 
should be liberally construed, that murders were excepted 
that the murderer might be put to death, which could not 
be done in this case. 1 

On the second hearing of this case, Mallett having with- 
drawn from the Bench and Keeling taken his place, Keel- 
ing agreed with Twisden and Windham that suicide was 
not murder within the purview of this statute. But in this 
report of the case Windham agrees that " it is murder and 
more than murder, yet so is petit treason which is not 
excepted " by the word murder, and Keeling " conceived 
that the party was not capable of a pardon, and so could 
not be within the exception." This case, although subse- 
quently acquiesced in, 2 does not, in view of the reasons 
given, go very far toward showing that suicide and murder 
are different crimes, for even Twisden agrees that it is 
murder, but that since it is, like petit treason, something 
more than murder, and the statute is to be beneficially con- 
strued, it is pardoned. And in Dyer, 235, pi. 19, we actually 
find Walsh, J., discharging a prisoner who, indicted for 
murder, is found guilty of petit treason, under a similar 
statute of Elizabeth pardoning felonies, but excepting 
murder; and Dyer adds, "for which he was blamed by 
some but without cause as it seemed to the judges." 
This doctrine that petit treason was not murder was 
acquiesced in for a time, was at first accepted by Hale, 3 
though later 4 doubted by him, and was finally exploded 
by Foster. 5 The other case, holding that suicide and 
murder are distinct offences, arose likewise on the con- 
struction of a statute. In this case 6 a woman was 
indicted in the Quarter Sessions for an attempt to mur- 
der herself and, having pleaded guilty, it was suggested that 
the court had no jurisdiction since the statute of 24 & 25 
Vict. ch. 100, section 15 of that statute having provided that 
an attempt to commit murder, other than in certain speci- 
fied cases, should be punished with penal servitude ; courts 

1 1 Lev. 8. 2 Locke v. Etherington (1665) 1 Keb. 695. 

3 1 Hale P. C. 378. 4 2 Hale P. C. 340. 5 Foster, Cr. L. 324. 

6 Reg. v. Burgess (1862) Leigh & C. 258. 
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of Quarter Sessions being prohibited by the statute of 5 & 6 
Victoria, ch. 31, from dealing with any felony punishable 
with transportation for life. On a case reserved the Court 
of Criminal Appeal held that an attempt to commit suicide 
was not an attempt to commit murder, punishable with life 
imprisonment under the statute, but was merely an attempt 
to commit a felony at common law, hence within the jurisdic- 
tion of the Quarter Sessions. Pollock, C. B., who delivers 
the opinion of the court, thinks " there is a vast difference 
between inflicting a wound on another and inflicting a 
wound on oneself with that intent." Further than this ex- 
pression of an opinion, which, as has been shown, is at 
variance with that of all the English authorities, judicial 
and otherwise, no reason is given for the decision, and, not- 
withstanding this case, the courts have continued to treat 
a principal in the second degree to this crime as guilty of 
murder. 1 

These two decisions seem to stand alone in deciding that 
suicide and murder are distinct crimes ; the first is suf- 
ficiently explained by the reasons given by the court itself, 
the second may be explained on the ground that the sec- 
tions of the act dealing with attempts to murder, under 
which the indictment was brought, show by the context 
that they were intended by the legislature to apply only to 
attempts to murder another. We cannot conclude from 
these two cases that the word murder in a statute does not 
ordinarily cover the crime of killing oneself, for then a prin- 
cipal in the second degree to a suicide might, until 1827, 
have claimed benefit of clergy ; for though clergy had been 
taken away from murder in 1531 it was not abolished in all 
felonies until 7 & 8 Geo. IV., and Dyson, who was con- 
victed of this crime in 1823, need not have waited for a 
problematical- pardon. 3 The statute of 7 & 8 Geo. IV., 
ch. 28, § 7, provides that no person convicted of felony shall 
suffer death, except for some felony excluded from clergy 
before the said Act; hence if we hold that the word 
" murder " in a statute does not include suicide, and, there- 
fore, that clergy was not abolished in suicide when abolished 
in murder, then, since clergy was not specifically taken 
away in cases of suicide, it would follow that the punish- 

1 Reg. v. Jessop (1877) 16 Cox C. C. 204. 2 Cited supra. 
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ment of death could not be inflicted on one convicted as a 
principal in the second degree to a suicide, and the judges, 
who have, as we have seen, invariably held such persons 
guilty of murder, have been guilty of judicial homicide, for 
the English statute declares, " Upon every conviction 
for murder the court shall pronounce sentence of death." 1 

It would seem then that whatever may have been the 
law before Bracton's time, and, in whatever light he may 
have regarded the ordinary case of suicide, and notwith- 
standing the fact that most of the writers on criminal law 
have treated suicide topically separate from murder, that 
suicide is murder in English law. 

In the earliest case reported in the United States, Com. 
v. Bowen (1816) 13 Mass. 356, the conclusion reached in 
this paper was announced as law. In that case Bowen was 
indicted as a principal in the second degree to the murder 
of one Jewett, in persuading Jewett to hang himself. 

Chief Justice Parker, in his charge to the jury, said: 

" You have heard it said, gentlemen, that admitting the facts alleged in the 
indictment, still they do not amount to murder, for Jewett himself was the 
immediate cause and perpetrator of the act which terminated in his own 
destruction. That the act of Bowen was innocent no one will pretend, but 
is his offense embraced by the technical definition of a principal in 
murder? Self-destruction is doubtless a crime of awful turpitude ; it is 
considered in the eye of the law of equal heinousness with the murder of 
one by another. In this offense it is true the actual murderer escapes 
punishment ; for the very commission of the crime, which the law would 
otherwise punish with its utmost rigor, puts the offender beyond the 
reach of its infliction. And in this he is distinguished from other mur- 
derers. But his punishment is as severe as the nature of the case will admit ; 
his body is buried in infamy, and in England his property is forfeited to the 
King. Now, if the murder of one's self is felony the accessory is equally 
guilty as if he had aided and abetted in the murder of A by B; and I appre- 
hend that if a man murders himself, and one stands by, aiding in and abet- 
ting the death, he is as guilty as if he had conducted himself in the same 
manner when A murders B. And if one becomes the procuring cause of 
death, though absent, he is accessory." 2 

The next case arising in Massachusetts was Com. v. 
Dennis (1870) 105 Mass. 162. This was on an indictment 
for an attempt to commit suicide. 

1 St. 24 & 25 Vict. ch. 100, § 2. 

2 This quotation is taken from the opinion of Gray, C. J., in Com. 
v. Mink (1878) 123 Mass. p. 428. 
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The court holds that an attempt to commit suicide is 
no offence, because the statute dealing with attempts (Gen. 
Sts. 168, § 8), and repealing by implication the common 
law on the subject, does not specifically provide for 
attempts to commit suicide. That suicide is murder seems 
not to have occurred to the court, and the learned judge 
who delivered the opinion, though he cites the case of 
Com. v. Bowen, supra, saying it does not conflict with his 
determination, evidently was not familiar with that case, for 
he says : " The jury must have found, under instructions, that 
the advice was influential, and the defendant was properly 
convicted as principal " ; whereas in the report of the case 
it is said " The jury found the prisoner not guilty ; probably 
from a doubt whether the advice given by him was, in any 
measure, the procuring cause of Jewett's death." In the 
next Massachusetts case on this subject, Com. v. Mink (1878) 
123 Mass. 422, Gray, C. J., quotes at length, and with 
approval, the charge of Chief Justice Parker in Com. v. 
Bowen, and holds that a person who, in attempting to 
commit suicide accidentally kills another, is guilty of 
manslaughter and possibly murder. Yet, strange to say, 
he ignores the informing principle of that charge, viz., that 
suicide is murder, and says : " Since it has been provided 
by statute that ' any crime punishable by death or imprison- 
ment in the State prison is a felony, and no other crime 
shall be so considered, it may well be that suicide is not a 
technical felony in this Commonwealth." Of course, if 
suicide is murder, it is technically a felony, since murder is 
still " punishable by death " in Massachusetts. 

The court says, however, that though suicide is not a 
felony in Massachusetts, it is " unlawful and criminal as 
malum in se," and " any attempt to commit it is likewise 
unlawful and criminal " (which, if " unlawful and criminal," 
means anything more than immoral, the case of Com. v. 
Dennis, supra, decided it was not). The court then holds 
the prisoner guilty, apparently on the principle that where 
one is engaged in the commission of an act malum in se he is 
liable for the direct, though unintended, consequences of 
such act, a doctrine which, when the thing attempted is 
not indictable, and there is no negligence involved, is by no 
means well established. This doctrine, however, if admitted, 
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can have no application in the case of one advising another 
to commit suicide, and if, as these two cases hold, an 
attempt to commit suicide is not indictable, and the com- 
pleted crime is not a felony, it is difficult to see how 
abetting one in the commission of it can be murder, as was 
held in Com. v. Bowen, supra; abetting an act malum in se 
may be wrong, but it cannot be murder unless the act itself 
is murder. 

In the other American cases, the view that suicide is 
murder seems not to have engaged the attention of the 
court. In St. v. Levelle (1890) 34 S. C. 120, the court con- 
tents itself with denominating it "a felony," and holding 
that one who accidentally kills another in attempting this 
felony is guilty of murder. In Blackburn v. St. (1872) 23 
Ohio St. 146, court and counsel, under a previous decision 
holding that no act is a crime in that State unless specifi- 
cally declared so by statute, acquiesce in the view that, since 
there is no statute dealing with suicide, it is no crime in that 
State. That it was embraced in the statutory definition of 
murder seems not to have occurred to court or counsel, 
but it is worth noting that the same result is reached by 
holding that, " If the prisoner * * * was present at the 
taking thereof (poison) by the deceased, participating by 
persuasion * * * in the taking thereof, then * * * 
he administered the poison to her within the meaning of 
the statute," declaring it murder to administer poison to 
another, thereby causing death. 

In Grace v. St. (1902) 69 S. W. (Tex.) 529, under a stat- 
ute declaring that no person shall be punished for any act 
or omission unless the same "is made a penal offense," it 
was held, there being no statute specifically denouncing 
suicide, that " it is not a violation of any law in Texas for a 
person to take his own life," and that, "therefore, the party 
who furnishes the means to the suicide must also be inno- 
cent of violating the law." 

In New York 1 and Missouri, 2 the question has been 
dealt with by statute, the statute in both States declaring 
the successful abetting of suicide manslaughter. The Penal 
Code of the former State also declares it a felony to attempt 
or abet an attempt at suicide, but, in dealing with the crime 

1 Penal Code, §§ 172-178. 2 Rev. St. 1889, § 3466. 
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itself, the framers of the Code, apparently imbued with the 
idea that there can be no crime without a punishment, in 
other words, that punishment is the ground of guilt, not 
guilt of punishment, declare : " Although suicide is deemed 
a grave public wrong, yet from the impossibility of reach- 
ing the successful perpetrator, no forfeiture is imposed"; 
construing which, it was held in Darrow v. Family Fund 
Soc. (1889) 116 N. Y. 542, that, though the attempt to com- 
mit suicide is a crime, to succeed is not. 

It will be interesting to see how the New York court 
will treat the case of one who induces another to commit 
this thing, which is "a grave public wrong," but no crime. 

The case of State v. Condotte (1897) 8 N. D. 109, 
takes us back to our starting point. In that case, Con- 
dotte, having been indicted for murder, and an accomplice 
having testified against him, the prosecution offered, as 
the necessary corroborating evidence, the fact that after 
apprehension, Condotte attempted to commit suicide ; but 
so far have we traveled since Bracton's day that what he 
in the thirteenth century regarded as the highest proof of 
the crime, this court, in the twentieth century, rejected as 
not even corroborating evidence thereof. 

William E. Mikell. 



